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ederal law generally prohibits physicians from referring Medicare and Medicaid patients

to facilities in which the physicians have financial ownership. Despite these federal

restrictions and many similar state laws restricting referral of privately insured patients,
physician ownership in specialty hospitals and outpatient facilities grew rapidly in the past
decade. Prior to 2002 there were fewer than 50 physician-owned specialty hospitals, yet today
there are perhaps as many as 235 nationwide.",”> Moreover, a 2008 national survey found that
one in six physicians owned or leased advanced imaging equipment, and nearly one in seven
owned or leased three or more types of medical equipment.3

When physicians refer patients to facilities in which they have ownership (“self-referral”), the
physicians receive payment for their professional services and share in the profits of the
facilities they own. Those in favor of physician ownership argue that such arrangements
provide financial security to facilities and physicians, and convenient access to high-quality,
one-stop services for patients. They suggest that physician-owned hospitals and outpatient
facilities introduce important competition into the health care market and allow for early
initiation of treatment. However, many from both sides of the political aisle suggest that
ownership arrangements between facilities and physicians and the resulting self-referrals
create inherent conflicts of interest since physicians directly benefit financially from services
provided by these facilities. This has been an issue of concern for many years and resulted in
the passage of a series of laws beginning in 1989 with the “Stark Law,” * to regulate self-
referral.

More recently, passage of the Patient Protection and Affordable Care Act in March 2010
curtailed growth in physician ownership by effectively prohibiting both the creation of new and
the expansion of existing physician-owned hospitals and outpatient facilities after March,
2010.° Not surprisingly, this new limiting provision in the law is being challenged by advocates
of physician ownership, and the American Medical Association, among other groups, supports
efforts to repeal the new ban.® The American Hospital Association and other hospital groups
oppose the repeal efforts.”

The purpose of this paper is to review trends in physician ownership, the regulatory history
related to physician ownership, and the evidence concerning the impact of physician ownership
on costs, quality, and access to care.

Trends in Physician Ownership

Physician ownership is prominent primarily in specialty hospitals, ambulatory services centers,
and in independent diagnostic testing facilities.
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Physician-Owned Specialty Hospitals

Specialty hospitals that provide primarily cardiac, orthopedic, or surgical procedures are generally partially or fully owned by
physicians. In February 2003, the U.S. Government Accountability Office (GAQ) estimated that specialty hospitals represented
less than 2 percent of the short-term, acute care hospitals nationwide. The same report suggested that in 2000, specialty
hospitals accounted for only about 1 percent of Medicare spending for inpatient services.”

A 2003 GAO survey found that approximately 70 percent of specialty inpatient hospitals were at least partially physician-
owned,’ and the upward trend in ownership in recent years has been dramatic. In 2002, there were a total of 46 physician-
owned specialty hospitals, and by 2007 that number had more than doubled to 109."° Today, according to the Physician
Hospitals of America, an advocacy group for physician ownership, there may be as many as 235 physician-owned specialty
hospitals in the United States, although there is no clear mechanism for identifying and tracking these hospitals (see Figure
1).11 Physician-owned hospitals are most common in areas of the country with weak or no Certificate of Need Laws (for
example, Texas, Louisiana, and Oklahoma).12

Figure 1: Physician-Owned Specialty Hospitals in U.S., 2002 -2011

89 109 235

Total 46
Cardiac 12 25 20 NA
Orthopedic/Surgical 34 64 89 NA

SOURCE: 2002 and 2004 data from Medpac, and 2007 data from DHHS Office of Inspector
General, as published in Casalino 2008. 2013 data from Physician Hospitals of America.

Ambulatory Surgical Centers

Surgery is increasingly being conducted in ambulatory surgical centers (ASCs) that specialize in elective, same-day, or
outpatient surgical procedures. Since the early 1980s Congress has authorized Medicare to cover the facility costs of certain
procedures in ASCs to encourage the shift of surgical procedures from inpatient to less costly ambulatory settings. Between
2003 and 2011, the number of Medicare-certified ASCs grew from 3,779 to 5,344." In 2010, approximately 90 percent of
ASCs were owned by physicians alone or through a joint venture with a hospital or corporation.14

While total spending estimates were not available with respect to ASCs, national data for Medicare beneficiaries indicate that
the volume of services provided in ASCs increased rapidly, at rates of over 10 percent per year, from 2003 to 2008. From
2006 to 2010, the volume of services grew by 5.7 percent per year, and by 1.9 percent in 2011. B

Medicare payments to ASCs grew an average of 6.5 percent per year from 2003 to 2010, including the implementation of a
new payment system in 2008. From 2006 through 2010, Medicare payments per fee-for-service beneficiary increased at an
average annual rate of 5.1 percent but slowed to 2.2 percent in 2011."°

Imaging in Physicians’ Offices and Independent Diagnostic Testing Facilities

The volume of imaging services such as CT, MRI, and PET scans has grown in recent years more quickly than the volumes of
other physician services. Medicare costs for imaging more than doubled between 1999 and 2004, and grew on average 17

percent per year from 2000 to 2006." '

Much of this increase is attributable to services that involve physician self-referral.’
In addition, growth in volume of imaging services by non-radiologists has been particularly high. One study using Medicare
Part B claims data found that from 2000 to 2005, MRI in private offices increased 83 percent for radiologists compared to 254

percent for non-radiologists (such as orthopedic surgeons).
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Independent diagnostic testing facilities (IDTFs) are not affiliated with hospitals or physicians’ offices, and have technicians
administering imaging studies. In 2006, there were approximately 5,800 IDTFs owned by physicians and for-profit companies,
nearly double the number ten years earlier.”” Although the total proportions of imaging services conducted in physician-
owned facilities is not known, one study using data from a large private insurer found that 33 percent of providers billing for

MRI, 22 percent billing for CT, and 17 percent billing for PET scans were categorized as “self-referral.”**

Legislative History

Concerns that physician ownership drives inappropriate use of services has led to several legislative efforts to restrict or
regulate physician ownership, including: the “Stark Law” and subsequent amendments, which regulate physician self-referral;
certificate of need laws, which limit the supply of health care; certification and/or licensing requirements; and most recently,
the Patient Protection and Affordable Care Act (ACA), which further restricts new construction and expansion of physician-
owned hospitals.

e  Anti-self-referral legislation: In 1989, in response to research that showed physicians who owned physical therapy
or laboratory facilities referred patients for these services at much higher rates than other physicians, Congress
passed the “Stark Law” to regulate self-referral of Medicare beneficiaries for clinical lab services. This law, which has
been amended over the years, has been expanded to cover Medicaid beneficiaries and additional services beyond
lab services (for example, inpatient and outpatient hospital services, radiology services, and home health services).
These laws (referred to here as the Stark Laws) do not, however, ban self-referral to ASCs or specialty hospitals, or to
services provided within a physicians’ practice.22

The Stark laws included important exceptions to self-referral limits, including allowance for services that are
provided in physicians’ offices or practices, and for ownership in a whole hospital, not just a specific part of a
hospital (referred to as the “Whole Hospital Exception”). In 2003, Congress passed the Medicare Prescription Drug,
Improvement, and Modernization Act, which amended the Stark Law’s whole hospital exception to include an 18-
month moratorium on physician ownership in specialty hospitals. The moratorium continued until 2006, when the
Centers for Medicare and Medicaid Services (CMS) delivered a final report detailing physician ownership in specialty
hospitals.23

In addition to federal regulation of self-referral for services paid by Medicare and Medicaid, about half of the states
also have some type of self-referral law in place that applies restrictions similar to those in the Stark Law on
physician self-referral in the privately insured population.

e Certificate of need (CON) laws: The purpose of CON laws is to eliminate duplication of health care resources by
governing new construction and expansion of hospitals and the purchase of expensive equipment. States with weak
or no CON laws (such as Texas) have many more specialty hospitals than other states. From 1990 to 2003, 96

percent of specialty hospitals that opened were in states without CON laws.** %

The Stark Laws were intended to provide clear rules for limiting physician self-referral; however, the complexity of the laws,
which include major exceptions, has resulted in unclear boundaries and variable interpretations, making compliance and
enforcement difficult. Section 6001 of the ACA addressed some of these limitations by:
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e Immediately prohibiting future physician investment and capping existing physician investment in hospitals,
establishing an immediate (March 23, 2010) cap on physician ownership

e Allowing existing physician-owned hospitals to continue if they had physician investment and a Medicare provider
agreement in place as of December 31, 2010

e Restricting the “Whole Hospital Exception” by excluding from the exception hospitals that were converted from ASCs
after the ACA was passed

e Expanding disclosure requirements by requiring that physicians inform patients that they can obtain services (such
as MRI, CT, and PET scans) from other providers and provide patients with a list of other providers in their area

The final rules for Section 6001 of the ACA were promulgated in November 2010.

Today, there are reports of physician-owned facilities finding other ways to increase their business without expanding beds,
including scheduling surgeries during later and week-end hours and replacing beds with procedure rooms for imaging. Some
facilities are seeking waivers from CMS to allow expansion, and some have stopped accepting Medicare payments to
eliminate the restrictions on expansion.26

Summary of the Research

Various studies have examined the direct and indirect effects of physician-owned facilities on use of services, access, patient
mix, and quality of services. While there is a substantial body of research assessing utilization of services in physician-owned
facilities, less is known about the quality of services they provide.

The system costs associated with physician ownership and self-referral are a function of the volume, price, and efficiency
with which services are provided. Numerous studies have found that the volume of services provided is higher in areas with
physician-owned specialty hospitals than in areas without specialty hospitals. A 2007 study by Mitchell found that rates of
complex spinal fusion surgery and epidural procedures for workers with back injuries increased significantly as physician
ownership increased from 1999 to 2004. The same study found that rates of complex spinal fusion surgery were higher for
Medicare beneficiaries living in areas with physician-owned hospitals (Oklahoma, Kansas, South Dakota, and Arizona)
compared to areas without physician ownership (northeastern states).”” A 2006 Medpac report focusing on physician-owned
specialty hospitals found that rates of coronary artery bypass graft surgery for Medicare beneficiaries grew faster in areas
that gained a physician-owned cardiac hospital.”® Two other studies in 2006 reported similar growth in utilization in areas
after specialty cardiac hospitals opened compared to cardiac programs in general hospitals.zg,30

One study by Hollingsworth et al. (2010) analyzed the volume of services provided in ambulatory surgical centers (ASCs) in
Florida from 2003 to 2005. The authors reported greater use of five common outpatient procedures in physician-owned
ambulatory surgical centers compared to non-physician-owned ASCs. After accounting for baseline differences in volume,
surgeons that acquired ownership in ASCs increased their volume of services compared to before they held ownership.31

The growth in the volume of advanced imaging services is also positively associated with physician ownership. A study by
Baker (2010) found that once physicians began billing for the technical component of MRI services (that is, once they
purchased or leased MRI equipment), they ordered more scans for their patients than they had before they owned or leased
the equipment. The study also showed that total Medicare spending per patient increased once physicians owned or leased
the equipment.32 Numerous older studies highlight the relationship between ownership of imaging equipment and increased
utilization. A national random sample of physicians surveyed revealed that non-radiologists with imaging facilities on-site had
rates of utilization 1.2—1.7 times as high, depending on specialty, as those without such facilities.” Hillman and colleagues
found that doctors who owned imaging equipment ordered 4.5 times as many imaging procedures as physicians who
referred their patients to radiologists and had far higher charges per episode of treatment.*
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In addition to studies that focused on changes in the volume of services related to physician ownership, Medpac reports in
2005 and 2006 also compared discharge costs for inpatient services delivered to Medicare beneficiaries in specialty hospitals
compared to those in community hospitals. While specialty cardiac hospitals had shorter lengths of stay, they did not typically
have lower discharge costs than community hospitals. Specialty orthopedic hospitals had higher costs per discharge than

community hospitals.as‘ 3

One of the main justifications for allowing physician self-referral in certain circumstances is the expectation that referrals for
services within a physician’s practice or in another facility in which a physician has ownership may provide patients with
convenient, same-day, or “one-stop” access to services. However, studies found that same-day referral was quite low for
advanced imaging services. A 2010 study by Sunshine and Bhargavan found that Medicare beneficiaries received same-day
service for 74 percent of x-rays but only 15 percent of CTs and MRIs. 7 Similarly, a 2010 Medpac report found that less than
half of advanced imaging services were performed on the same day as office visits for Medicare beneficiaries.*®

Specialty hospitals often do not have access to emergency services, a requirement in some states for all hospitals. A 2008
report by the Office of Inspector General of the U.S. Department of Health and Human Services found that just over half of
physician-owned specialty hospitals had an emergency department, and more than half of those that did had only one
emergency bed.* Similarly, a 2003 GAO report showed that specialty hospitals were much less likely to have emergency
departments than community hospitals; only 45 percent of specialty hospitals had emergency departments compared to 92
percent of general community hospitals. 40

Patients with less severe conditions are likely to recover quickly from surgeries, without complications, and are, therefore,
generally more profitable for hospitals reimbursed through prospective payment systems“. Several studies provide evidence
that more profitable patients are often referred to physician-owned specialty hospitals and ASCs, leaving less profitable
patients for care in community hospitals.

A study by Hollingsworth and colleagues noted statistically significantly lower severity in patients treated in physician-owned
ASCs in Florida compared to patients treated in facilities not owned by physicians, although absolute differences were
small.* Ina study of practice patterns of providers in physician-owned specialty hospitals in Arizona, physician-owners
treated proportionately more “minor” surgical cases compared to non-owners, and treated fewer “moderate” or “major”
surgical cases. Physician owners also, on average, treated patients with fewer comorbid conditions.*” A 2003 GAO study
compared severity of patients at specialty hospitals with patients at general hospitals providing short-term, acute care in the
same urban areas. Consistent with later studies, the GAO found that specialty hospitals treated a lower percentage of
patients who were severely ill than did the general hospi’cals.44 A study by Winter demonstrated that more medically complex
patients tended to receive treatment at hospital outpatient centers rather than ASCs.®

Among payers, Medicaid payment for services is generally lower than either Medicare or private insurance payments for the
same services, so hospitals treating higher proportions of Medicaid patients may be at competitive disadvantages in their
market areas. Gabel and colleagues found that physicians who owned ASCs were more likely to refer patients covered by
Medicaid to community hospitals, and more likely to refer privately insured patients to the facilities they owned.* According
to data in a 2005 Medpac report, Medicaid beneficiaries comprised 13 percent of a community hospital’s patients, but only 2
percent of orthopedic and surgical hospital patients, and 3 percent of cardiac hospital patients.47

While many assume that quality of care may be improved in specialty hospitals because of the narrow focus on a limited set
of procedures, few studies assess quality of care in addition to patient mix. One study by Cram and colleagues analyzed
claims data to evaluate outcomes from major joint replacement surgery in specialty orthopedic hospitals and in general
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hospitals. They found that patients in the specialty hospital had fewer comorbidities (such as diabetes, congestive heart
failure, and renal failure) and lived in wealthier areas than those in general hospitals. After adjusting for patient
characteristics and hospital volume, the study found that specialty orthopedic hospitals had better patient outcomes, as
determined by claims data, than did the general hospitals.48 Another study comparing death rates in patients receiving
percutaneous coronary intervention (PCl) or coronary artery bypass grafting (CABG) had more complex findings. The study
showed that patients in the specialty cardiac hospitals had lower unadjusted mortality rates, but when analyses adjusted for
patient characteristics, the odds of death after PCl were similar but the odds of death after CABG were significantly lower in
specialty hospitals. When analyses adjusted for volume of procedures, differences in mortality were not statistically
significant. More research is needed to understand the contribution of comorbidities and procedure volumes to patient
outcomes vis-a-vis claims of higher quality in specialty facilities. 9

Beginning in January 2013, CMS began adjusting payments to approximately 3,000 hospitals based on quality scores through
a new Hospital Value-Based Purchasing Program. Approximately 52 percent of hospitals received a payment increase in the
first year. A recent Wall Street Journal article noted that approximately half of the top 100 facilities receiving bonuses were
physician-owned facilities.”

Conclusions

For decades physician ownership has caused many to worry that profit incentives could negatively affect the care patients
receive. Today, a substantial body of research shows that ownership and self-referral are associated with increased utilization
and higher system costs, low same-day referral, and diversion of complex patients and Medicaid beneficiaries away from
physician-owned facilities. More research is needed to support the claim that specialization of hospitals and outpatient
services improves quality or patient outcomes. Important provisions in the ACA substantially strengthen existing laws against
physician self-referral by both deterring future growth in ownership and by providing patients with more information about
options for services.

Author: Nancy Baum, PhD, MHS, with special thanks to Emily Ehrlich, MPH
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